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(2) Mailed; or
(3) Sent by facsimile transmission.
(c) A party filing by facsimile trans-

mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(d) If a document is filed by facsimile
transmission, the Secretary, the Hear-
ing Official, or the Panel, as applicable,
may require the filing of a follow-up
hard copy by hand-delivery or by mail
within a reasonable period of time.

(e) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(Authority: 20 U.S.C. 1413(c))

[57 FR 56796, Nov. 30, 1992]

§ 300.587 Judicial review.
If a State is dissatisfied with the Sec-

retary’s final action with respect to its
State plan, the State may, within 60
calendar days after notice of that ac-
tion, file a petition for review with the
United States court of appeals for the
circuit in which the State is located.

(Authority: 20 U.S.C. 1416(b)(1))

[57 FR 44798, Sept. 29, 1992. Redesignated at
57 FR 56796, Nov. 30, 1992]

§ 300.588 [Reserved]

§ 300.589 Waiver of requirement re-
garding supplementing and sup-
planting with part B funds.

(a) Under sections 613(a)(9)(B) and
614(a)(2)(B)(ii) of the Act, SEAs and
LEAs must ensure that Federal funds
provided under this part are used to
supplement and increase the level of
Federal, State, and local funds (includ-
ing funds that are not under the direct
control of SEAs or LEAs) expended for
special education and related services
provided to children with disabilities
under this part and in no case to sup-
plant those Federal, State, and local
funds. The nonsupplanting requirement
applies only to funds allocated to LEAs
(See § 300.372).

(b) If the State provides clear and
convincing evidence that all children
with disabilities have FAPE available
to them, the Secretary may waive in

part the requirement under sections
613(a)(9)(B) and 614(a)(2)(B)(ii) of the
Act if the Secretary concurs with the
evidence provided by the State.

(c) If a State wishes to request a
waiver, it must inform the Secretary in
writing. The Secretary then provides
the State with a finance and member-
ship report form that provides the
basis for the request.

(d) In its request for a waiver, the
State shall include the results of a spe-
cial study made by the State to obtain
evidence of the availability of FAPE to
all children with disabilities. The spe-
cial study must include statements by
a representative sample of organiza-
tions that deal with children with dis-
abilities, and parents and teachers of
children with disabilities, relating to
the following areas—

(1) The adequacy and comprehensive-
ness of the State’s system for identify-
ing, locating, and evaluating children
with disabilities;

(2) The cost to parents, if any, for
education for children enrolled in pub-
lic and private day schools, and in pub-
lic and private residential schools and
institutions; and

(3) The adequacy of the State’s due
process procedures.

(e) In its request for a waiver, the
State shall include finance data relat-
ing to the availability of FAPE for all
children with disabilities, including—

(1) The total current expenditures for
regular education programs and special
education programs by function and by
source of funds (State, local, and Fed-
eral) for the previous school year; and

(2) The full-time equivalent member-
ship of students enrolled in regular
programs and in special programs in
the previous school year.

(f) The Secretary considers the infor-
mation that the State provides under
paragraphs (d) and (e) of this section,
along with any additional information
he may request, or obtain through on-
site reviews of the State’s education
programs and records, to determine if
all children have FAPE available to
them, and if so, the extent of the waiv-
er.
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